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STATEMENT OF THE CASE
(i)

Nature of the Case:
Appellants Cheryl and Kirby Vickers, affected neighboring property owners, (hereinafter

"Vickers") by and through their attorneys of record, the law firm of White Peterson, P.A., hereby
submit this Opening Brief in appeal of a series of land use and development actions by the
Canyon County Board of Commissioners (hereinafter "Board") in conjunction with their grant of
Respondent Edward Savala's application for a conditional rezone (subject to a development
agreement). The grounds of the appeal include that the Board's grant of the conditional rezone is
an illegal spot zone; that the Board's amendment of the repealed 1995 Comprehensive Plan
(which served as a basis for granting the conditional rezone) is without legal authority; that the
Board's sua sponte amendment of the 2010 Comprehensive Plan was contrary to law as done
without requisite prior action by the Canyon County Planning and Zoning Commission and
without required prior notice and hearing; and that the Board's grant of the conditional rezone is
clearly erroneous.
The property at the center of this case (hereinafter "Subject Property") is approximately
8.09 acres of land, owned by Respondent Edward Savala (hereinafter "~avala").' Ex.
Commissioner's Clerk's Record, Filed 1-11-07 (hereinafter "CCR"), p. 9. The Subject Property
is approximately three miles southwest of Caldwell's "Area of City Impact" and is located at the
edge of where Karcher Road begins a curving bend from a westerly direction to a southerly

'

The Subject Property is located on the south side of Karcher Road, approximately l/a mile west of the intersection of Pride Lane
and Karcher Road, Caldwell, Idaho in the NW % o f Section 14, T3N, RwW, B.M. Tax Parcel No. R 33380-00000.
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direction. Savala proposes to construct upon the Subject Property a multiuse commercial
development, also known as a commercial ship mall.
The Vickers own three parcels of rural property adjacent to and directly behind the
Subject property.' They were among the multitude of area property owners that appeared before
the Board to object to approval of Savala's requests. The Vickers' vineyards would be adversely
impacted by Savala's proposal for a commercial strip mall. Their real property is also located.
within three hundred (300) feet of the proposed strip mall. The Vickers are therefore "affected
persons" with standing to challenge the zoning decision of the Canyon County Board of
~ommissioners.~
(ii)

Statement of Facts:
Attached hereto as Exhibit A for the convenience of the Court is a timeline of relevant

events detailed in this Statement of Facts.

Savala's application is denied by P&Z and appealed to the Board.

In April 2005, Savala submitted an application to Canyon County Planning and Zoning
(hereinafter "P&Z") requesting: (1) an amendment to the 1995 Canyon County Comprehensive
Plan (hereinafter "1995 Comp. Plan") changing the Subject Property from an "A" (Agncultural)
Zone to "C-2" (Community Commercial) Zone on the Land Use Map; (2) a conditional rezone of
Cheryl and Kirby Vickers live at 15646 Sunnyslope Road.
According to Idaho Code $ 67-6521, "An affected person aggrieved by a decision may within twenty-eight (28)
days after all remedies have been exhausted under local ordinances seek judicial review ...an affected person shall
mean one having an interest in real property which may he adversely,affected by the issuance or denial of a pennit
authorizing the development." As evidenced throughout the public hearing testimony and again in the Vickers'
briefs, a commercial development in the midst of their agricultural prop* presents numerous challenges including
threats to their vineyards, increased traffic, public safety concerns, spoliation of the agricultural and rural character
of the area, subsequent development, increased crime, etc. P&Z Finding 5.2 also states, "The proposed use would
be injurious to property in the immediate vicinity and will change the essential character of the area." Ex.
Petitioner's Opening Byief: Exhibit A: P&Z FCRs, p. 11.
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the Subject Property from agricultural to community commercial; and (3) approval of a
development agreement. On May 19, 2005, P&Z conducted a public hearing on the application.
On June 2, 2005, P&Z issued a Findings of Fact, Conclusion, and Recommendation denying
Savala's requesk4 Ex. Petitioner's Opening Brief;Exhibit A. Savala appealed P&Z's decisions
to the Board
Based on Savala's appeal, public hearings were scheduled and on September 30, 2005
property owners within three quarters (%) of a mile of the Subject Property were notified of the
hearings by mail. Ex. CCR at 13. On October 6, 2005 notice of the hearings was posted at the
Subject Property and on October 9 & 10, 2005, notice of the hearings was published in the
Press Tribune. Id. The notice stated in relevant part:
NOTICE IS HEREBY GIVEN, that the Canyon County Board of
Commissioners is scheduled to hold a public hearing on a request
by Edward Savala for a Comprehensive Plan Map Change from an
Agricultural designation to a Community Commercial designation
and a Conditional rezone of approximately 8.09 acres from 'A'
(Agricultural) zone to a 'C-2' (Community Commercial) zone,
Also requested is approval of a Development Agreement.
Ex. CCR, p. 196, Respondent's Ex. #1.5
The Board repeals the 1995 Comp. Plan and adopts the 2010 Comp. Plan.
During this period, in a separate action, the Board adopted Resolution No. 05-229 on
October 20, 2005. This resolution adopted the 2010 Canyon County Comprehensive Plan
(hereinafter "2010 Comp. Plan") and repealed all previous comprehensive plans, including the
1995 Comp. Plan. Resolution No. 05-229 repeals as follows:

.

'At the time Savala submitted his application and P&Z reviewed his application, the 1995 Comp. Plan was in place.
The Comp. Plan Map is similarly referenced throughout the entire hearing notice, never specifying either the 1995
or 2010 Comp. Plan Map.
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WHEREAS, the Board finds good cause to repeal 1975 Canyon
County Comprehensive Plan and all amendments to it, including
the Canyon County, Idaho Comprehensive Plan Canyon County,
Idaho Comprehensive Plan 1995 Amendment (Update); and ...
NOW THEREFORE, THE BOARD RESOLVES AND IT IS
H E E B Y ORDERED, that 1975 Canyon County Comprehensive
Plan and all amendments to it, including the Canyon County, Idaho
Comprehensive Plan Canyon County, Idaho Comprehensive Plan
1995 Amendment (Update) [adopted by Board Resolution No. 952801 are hereby repealed.. ..
Ex. Petitioner's Reply Brief; Exhibit A. This repealing resolution contains no savings clause.
Resolution No. 05-229 further provides for the adoption of the 2010 Comp. Plan as
follows:
THE BOARD FURTHER RESOLVES AND IT IS HEREBY
ORDERED that the 2010 Canyon County Comprehensive Plan
(including Appendices 1 and 2), attached as Exhibit '1' and
incorporated by reference herein, is adopted as Canyon County's
Comprehensive Plan.
Id. The repealed 1995 Comp. Plan and the newly adopted 2010 Comp. Plan each include a Land

Use Map as required by Idaho Code § 67-6508(e).

1 he Vickers and Mr. Savala were not lnvoived in the public heanngs on the dec~s~on
to
repeal the 1995 Comp. Plan and adopt the 2010 Comp. Plan.

Public Hearing #1: The Board does not follow P&ZYsrecommendation.
..>- =
On October 25, 2005, the Boardheld a public hearing on the Savala appeal. &pu5l$cTJ
_ .. . LJ
,,

hearing was also scheduled and noticed for October 27, 2005, in case the Board dec~dednot to
follow the P&Z recommendation6 kx li. of Octohrr 25, 2005, p. 4. Due to the volume of
~~

~~~~~~

~

A decision by the Board to overturn the recommendation of P&Z would constitute a material change. Under Idaho
Code 5 67-6509, if the Board makes a material change then it is required to pursue additional notice and public
hearing.
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comments, the October 25 public hearing was continued to October 27, 2005. At the October 27
public hearing the Board, by a 2-1 split vote, decided to overturn the recommendation of P&Z.
Tr. of October 27, 2005, p. 44-45. This decision required the Board to hold an additional public
hcanng, which was scheduled for .March 14,2006. Ex. Tr. Oct. 27, 2005, p. 50.
Commissioner Robert Vasquez, the no vote in the split decision, chose to recuse himself
from any further deliberations on the Savala application. Commissioner Vasquez stated: "I can
see no means by which I could logically reach a useful conclusion as to what I could - condition I could impose on something I completely disagree with." Ex. Tr. Oct. 27, 2005, p. 46.
All further deliberations were conducted before only two Commissioners: Chairman Matt Beebe
and Commissioner David Ferdinand.
Public Hearings #2 and #3: The Board does not follow P&Z's recommendations and
approves Savala's conditional rezone (with a development agreement).
On March 14, 2006, the Board held the second public hearing on the Savala requests,
Again the volume of comments caused the hearing to be continued. Ex. Tr. March 14, 2006, p.
221. The hearing continued on March 31, 2006. After closing the public hearing, the two
Commissioners approved a motion to amend the repealed 1995 Comp. Plan. Ex. Tr , Alrrth 31,
2006, p. 85. The two Commissioners then decided again to not follow P&Z's recommendation

and approved a conditional rezone from agricultural to community commercial for the Savala
property. Ex. T', March 31, 2006, p. 101.
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The approval of the conditional rezone again overturned the recommendation of P&Z,
therefore requiring another notice and public hearing.' The Board, anticipating not following
P&Z's recommendation, had noticed and scheduled a third public hearing to immediately follow
the second public hearing on March 31, 2006. Ex. Tr., March 31, 2006, p. 102. At the end of
the third public hearing, the two Commissioners approved a conditional rezone from agricultural
to community commercial for the Savala property, along with a development agreement to be
drafted. Ex. Tr., March 31, 2006, p. 191. On May 4, 2006, the Board issued Findings of Facts,
Conclusions of Law, and Orders (hereinafter "FCOs"). Ex. CCR, pp. 9-150.
The Board took an extra step in its FCOs. The Board amended the 2010 Comp. Plan
through a sua sponte assertion of "judicial notice." Ex. CCR, p. 92. P&Z never considered such
an amendment to the 2010 Comp. Plan. The Board did not provide notice or hold a public
hearing on an amendment to the 2010 Comp. Plan.
Judicial Review Proceedings.

On June 1, 2006, the Vickers timely filed a Petition for Judicial Review seeking review
of the Board's orders. Ex. CCR, pp. 183-191.
The District Court, Third Judicial District, the Honorable Gordon W. Petrie presiding,
accepted briefs and heard oral argument on the issues. On October 11,2007, Judge Petrie filed a
Memorandum Decision on Judicial Review affirming the Board decisions. R., pp. 54-71. On
November 28,2007, the Vickers timely filed an appeal of the Board and District Court decisions
to this Court. R., pp. 72-82.

7

See footnote 3 above.
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ISSUES PRESENTED ON APPEAL
1.

Whether the Board erred in amending the previously repealed 1995
Comprehensive Plan.

2.

Whether the District Court erred by affirming the Board's action amending the
repealed 1995 Comprehensive Plan.

3.

Whether the Board erred in amending the 2010 Comprehensive Plan of its own
accord without the statutory required notice and public hearing.

4.

Whether the District Court erred in affirming the Board's use of a non-statutory
"judicial notice" that bypassed constitutional due process requirements of notice
and hearing in order to amend the 2010 Comprehensive Plan.

5.

Whether the Board singled out the Subject Property for special treatment
constituting illegal spot zoning.

6.

Whether the Board erred in approving a conditional rezone (and associated
development agreement) of the Subject Property from agricultural to commnnity.

7.

Whether the Vickers are entitled to reasonable attorney fees and costs incurred in
connection with this action pursuant to Idaho Code $ 12-117(1).

ARGUMENT
(i)

Standard of Review
The Idaho Administrative Procedures Act ( ~ A P A )governs the review of local

administrative decisions. U ~ m t i av. Blaine County, 134 Idaho 353, 357, 2 P.3d 738,742 (2000).
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The Board is treated as an administrative agency for purposes of judicial review. South Fork
Coalition v. Board of Comm'rs of Bonneville County, 117 Idaho 857, 860, 792 P.2d 882, 885

(1990). The district court acts in an appellate capacity under IDAPA and, pursuant to Idaho Code

$ 67-5215, confines its scope of inquiry to the record. Urrutia, 134 Idaho at 357, 792 P.2d at
742. A court, on review, defers to the agency's findings of fact unless those findings are clearly
erroneous or not supported by substantial competent evidence on the record. Id. This Court
reviews the agency record independently of the district court's decision. Id.
Under Idaho Code § 67-5279(3), the Court may overturn the Board's decision if the
Board decision:
(a)

violates statutory or constitutional provisions;

(b)

exceeds the Board's statutory authority;

(c)

is made upon unlawful procedure;

(d)

is not supported by substantial evidence in the record; or

(e)

is arbitrary, capricious, or an abuse of discretion.

In addition, under Idaho Code 67-5279(4), the agency action must be shown to have prejudiced
the substantial rights of the appellant. Price v. Payette County Bd. Of Comm 'rs, 131 Idaho 426,
429,958 P.2d 583,587 (1998). When the agency action is not affirmed, then such action "shall
be set aside, in whole or in part, and remanded for further proceedings as necessary." Idaho Code
67-5279(3).
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In reviewing questions of law, this Court exercises free review over the district court's
decision. State, Dept. of Health and Welfare v. Housel, 140 Idaho 96, 100, 90 P.3d 321, 325
(2004).

(ii)

Arguments and Authority
1.

The Board exceeded its legal authority and acted through unlawful
procedure when it posthumously amended the repealed 1995 Comp. Plan.

Repeal of an act "terminates its force and effect" and a provision once repealed "cannot
THELAWOF MUNICIPAL
CORPORATIONS
$21:39 (2008). The exception,
be revived." MCQUILLIN,
known in Idaho law as the South Fork Coalition rule, is that "an applicant's rights are
determined by the ordinance in existence at the time of filing." South Fork Coalition, 117 Idaho
at 860-61, 792 P.2d at 885-86. This exception is limited to vested rights. "Repeal of an
ordinance abates an action founded on it, but involving no vested right based on it."
MCQUILLIN,THE
LAWOF MUNICIPAL
CORPORATIONS
$21:44 (2008). For example, in the current
case, Savala has a vested right in having his conditional rezone considered under the 1995 Comp.
Plan in effect at the time of application. However, Savala does not retain a procedural privilege
to have the repealed 1995 Comp. Plan amended.
The purpose of the South Fork Coalition rule is to prevent retroactive application of a
zoning law that would allow a zoning authority to change the rules in order to defeat an
application. Payette River Property Owners Ass'n v. Bd. Of Comrn'us of Valley County, 132
Idaho 551, 555-56, 976 P.2d 477, 481-82 (1999). Additionally the rule prevents a zoning
authority from delaying or withholding action on an application in order to change or enact a
zoning law to defeat the application. South Fork Coafztion, 117 Idaho at 861, 792 P.2d a1 886
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(citing Ben Lomond, Inc. v. City of Idaho Falls, 92 Idaho 595, 602, 448 P.2d 209, 216 (1968)).
In this Savala case, the Board is seeking to retroactively change a repealed rule in order to create
grounds to approve an application. There is no evidence that the Board passed the 2010 Comp.
Plan in an attempt to defeat the Savala application. There are no facts to support that the Board's
decision to repeal the 1995 Comp. Plan had anything to do with the Savala application.
All parties to this dispute agree that Mr. Savala's application for a conditional rezone
should be considered under the 1995 Comp. Plan as it then existed. At the time of Mr. Savala's
application for a conditional rezone the 1995 Comp. Plan was in effect. The Savala application
should have been weighed based upon the designations and factors for consideration under that
1995 Comp. Plan. However, the Board repealed the 1995 Comp Plan before its public hearings
on the Savala application. After its repeal the Board no longer had authority to amend the 1995
Comp. Plan Map in order to retroactively make it not conflict with the conditional rezone.
A n applicant's right to have a conditional rezone considered under the comp. plan in

force at the time of application does not include a procedural privilege to amend the terms of that
plan. The vested right that is protected is a right "to have the application evaluated and measured
under the ordinance in effect at the time of application." Payette River Property Owners Ass'n,
132 Idaho at 556. There is no guaranteed right to have the conditional rezone granted or to have
a comprehensive plan amended. Id. A posthumous amendment to a repealed enactment is
contrary to the plain language of the repeal. Amending the repealed 1995 Comp. Plan would
create uncertainty as to what the terms of the repealed act even were. Allowing such amendment
would create ambiguity as to which comp. plan applies in the future to the Subject Property.
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No Idaho case has held that an applicant retains a vested right to change the terms of the
law under which an application is considered. The Ben Lomond case found only "that an
applicant is entitled to a building permit upon compliance with the then existing ordinance." Ben
Lomond, 92 Idaho at 513, 511 P.2d at 795 (emphasis added). The South Forlc Coalition case
held that a planned unit development (PUD) application must be considered under the ordinance
then in existence. South Fork Coalition, 117 Idaho at 862, 792 P.2d at 886. The Urrutia case
held only that a subdivision application must be considered under the comprehensive plan then in
existence. Urrutia, 134 Idaho at 359-60, 2 P.3d at 744-45. The Payette River Property Owners
Ass 'n case held only that a conditional use permit (CUP) must be considered under the ordinance
in effect at the time of application. Payette River Pvoperty Owners Ass 'n, 132 Idaho at 556,976
P.2d at 482. None of these cases extends the right to be considered under the then existing
ordinance or plan to also include a right to have that repealed ordinance or plan amended at the
behest of the applicant.

A repeal of an act must be considered to have a legally binding effect on finalizing its
terms. Idaho law allows for a repealed act only to be considered on its then existing terms for
evaluating an application for a zone change or permit. Idaho law has not allowed for resurrection
of a repealed act in order to change the terms of that repealed act.
There is no statutory authority providing for the amendment. of repealed resolutions or
ordinances by cities, counties or any other government subdivision of the state of Idaho or
amendment of repealed acts of the Legislature. The repeal is the termination of the enactment
and the act ceases to exist unless there is some special savings clause that articulates that its
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provisions will remain in force for certain purposes. There is no savings clause in the
circumstances of this case.
In this case, the Board should have considered Mr. Savala's application for a conditional
rezone under the terms of the 1995 Comp. Plan then in existence. Once the 1995 Comp. Plan was
repealed, its terms must be considered as fully determined. The Board should have advised Mr.
Savala that the 1995 Comp. Plan was now repealed. The Board could continue to consider the
rezone application under the terns of the 2995 Comp. Plan as it then existed. Additionally the
Board should have advised that legally the 1995 Comp. Plan could no longer be amended. The
Savala application could have continued to be evaluated on its merits in relation to the 1995
Comp. Plan or Mr. Savala could have opted to re-apply under the 2010 Comp. Plan (and request
a change to that comp. plan if he felt it was necessary).
Alternatively, the Board could have found that Mr. Savala's conditional rezone
application was harmonious with the 1995 Comp. Plan in existence at the time of application. It
did not find this, likely because the conditional rezone was not harmonious with the 1995 Comp.
Plan without the Map amendment. Instead the Board, in spite of its repeal of the 1995 Comp.
I

Plan, sought to retroactively change the 1995 Comp. Plan to make it harmonious with the
conditional rezone application. Once the Board repealed the 1995 Comp. Plan, the Board no
longer had any procedural or legal authority to change the repealed 1995 Comp. Plan's terms.
The Board committed a legal nullity in trying to amend a plan that had been repealed. As
such, the Board acted in excess of its statutory authority in attempting to amend the 1995 Comp.
Plan. Additionally, the Board acted upon unlawful procedure by finding that the Savala
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conditional rezone was harmonious with the amended 1995 Comp. Plan. CCR, p. 111. The Board
could only find that the conditional rezone either was harmonious or unharmonious with the
I995 Comp. Plan as it existed. It could not create a har~noniousfinding by changing the terms of
the repealed 1995 Comp. Plan.
Upon reversal and remand, this Court should reverse the Board's amendments to the
repealed 1995 Comp. Plan and order the Board to consider the Savala conditional rezone
application under the terms of the 1995 Co~np.Plan as it existed at the time of application.
2.

The District Court erred by ignoring that the Board had no legal authority to
amend a repealed plan.

The District Court failed to consider or respond to arguments on the legality of amending
a repealed legislative act. In its Memorandum Decision, the court below overlooks this legal
argument and claims instead that the issue was not preserved. The District Court states only that
the Petitioners did not protest the use of the 1995 Comp. Plan during the October 2005 hearings.
R., p. 58.
All parties have already agreed that the 1995 Comp. Plan, as it then existed, should have
applied to the conditional rezone application. The Vickers did not protest the use of the 1995
Comp. Plan as it was then in effect.
The legal issue, overlooked by the District Court, is that the findings and decision of the
Board were not based on the 1995 Comp. Plan as it was then in effect. Instead the Board, in its
final decision, opted to amend a repealed plan. An amended 1995 Comp. Plan did not exist at the
time of the hearings and legally could not exist. See discussion above.
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The Vickers and other commenting parties did protest the idea of amending the 1995
Comp. Plan by randomly placing community commercial in the midst of a "sea of agriculture."
Ex. Tr. Oct. 25, 2005, Comments of Mr. Gigray, pp. 156-57, 163, Mr. Vickers at 188, 190-91,

I

Mr. Houston, pp. 198-99, Ms. Taylor, pp. 206-07, Mr. Pugsley, p. 227. Admittedly, these

I

protests were not a major focal point of the public hearings, as much of the focus of all parties
was on whether the rezone application was harmonious with the 1995 Comp. Plan as it existed.
Part of this confusion is understandable in proceedings where a comp. plan amendment,
conditional rezone, and development agreement are all lumped together for consideration.

I

!

Furthermore, the illegality of amending a repealed act is a legal question within the
purview of the courts. The Board was acting in a quasi-judicial capacity so as to weigh facts in
relation to a zoning application. The Board's quasi-judicial authority, where its actions are
presumed valid, covers interpreting its own zoning ordinances. Payette River Property Owners

!
I

Ass'n, 132 Idaho at 554,976 P.2d at 480 (citing Howard v. Canyon County Bd. Of Comm 'rs, 128
Idaho 479, 480, 915 P.2d 709, 711 (1996)). This authority does not extend to interpreting state
~

law questions on the Board's lack of authority to amend repealed acts.
The lack of legal authority to amend a repealed act is a question of law, and as such is
reviewed de novo. State, Dept. of Health and Welfare v. Howel, 140 Idaho at 100, 90 P.3d at
325. It is not an interpretation of a zoning ordinance, so does not receive the traditional deference
on judicial review. This legal issue was brought before the District Court and is re-raised here.
Ex. Petitioner's Reply BrieJS Piled 6-8-07, pp. 5-6. The District Court ignored the question.
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The Vickers hereby request this Court reverse the findings and the orders of the Board
which are founded upon a legal nullity. There is no legal authority for the Board to retroactively
amend the repealed 1995 Comp. Plan.
3.

The Board violated the due process rights of the Vickers and other affected
parties by amending the 2010 Comp. Plan without notice or public hearing.

Not only did the Board unlawfully try to amend the repealed 1995 Comp. Plan, it also
unlawfnlly amended the 2010 Comp. Plan. The Board amended the 2010 Comp. Plan without
notice and hearing and without recommendation from P&Z. As referenced in the Statement of
Facts above, Savala's application was handled by P&Z while the 1995 Comp. Plan was in place

and the appeal was heard by the Board while the 2010 Comp. Plan was in place. As previously
stated, all parties agree that the 1995 Comp. Plan, as it then existed, was the proper plan for the
Board to reference in considering Savala's rezone application. Savala's request for an
amendment of the 1995 Comp. Plan was made moot by the repeal of that plan.
No party, including Savala, requested an amendment to the 2010 Comp. Plan. And at no
time during the proceedings in this case was there any notice or public hearing on a proposed
amendment to the 2010 Comp. Plan. In fact the Board passed Resolution No. 05-229 adopting
the 2010 Comp. Plan [October 20, 20051 after the notice of public hearing on the Savala appeal
[first hearing October 25, 20051 was mailed and published.
The Board's sua sponte amendment of the 2010 Comp. Plan is a violation of Idaho Code
$67-6509(b). That section provides:
The governing board shall not hold a public hearing, give notice of
a proposed hearing, nor take action upon the plan, amendments or
repeal until recommendations have been received from the
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commission. Following consideration by the governing board, if
the governing board makes a material change in the
recommendation or alternative options contained in the
recommendation by the commission concerning adoption,
amendment or repeal of a plan, further notice and hearing shall be
provided before the governing board adopts, amends or repeals the
plan.
This section requires that before amending a comprehensive plan, the Board must receive a
recommendation from P&Z. Under Idaho Code

5 67-6509(a), P&Z is required to meet certain

notice and hearing requirements before issuing its recommendation on a comp. plan change.
Further, Idaho Code § 67-6509(b), as stated above, requires that if the Board made a material
change to P&Z's recommendation on a comp. plan change that the Board must also meet further
notice and hearing requirements.
None of the statutory requirements were met before the Board amended the 2010 Comp.
Plan. There was no P&Z consideration or recommendation of a change to the 2010 Comp. Plan.
There was no notice or public hearing of a proposed 2010 Comp. Plan change at the P&Z level
or at the Board level. As the District Court noted, the Board "took one extra step." R. at 68.
Unfortunately the Board took this extra step with no legal authority and in violation of statutory
procedure.
The notice and hearing requirements of Idaho Code § 67-6509 are meant to protect the
due process rights of property owners. These requirements are meant to give property owners an
opportunity to be made aware of and given a chance to comment on proposed zoning-related
changes. "It is a well settled principle that notice and hearing requirements in zoning enabling
acts are conditions precedent to the proper exercise of the zoning authority." Jerome County ex
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re. Bd. Of Comm'rs v. Holloway, 118 Idaho 681, 799 P.2d 969 (1990) (citing Citizens for a
Better Government v. County of Valley, 95 Idaho 320, 322, 508 P.2d 550, 552). "Statutory notice

and hearing then becomes necessary in order to satisfy the requirements of due process and may
not be dispensed with." Castaneda v. Brighton Corp., 130 Idaho 923, 927, 950 P.2d 1262, 1266
(1998).
Procedural due process is a fundamental right secured by Article 1, Section 13, of the
Idaho Constitution and by the Fourteenth Amendment to the United States Constitution. Gay v.
County Comm'rs of Bonneville County, 103 Idaho 626, 628, 651 P.2d 560, 562 (1982). Public

notice and piiblic bearings (opportunities to present and rebut evidence) are part of "a common
core of procedural due process requirements, constitutionally mandated in all cases where zoning
authorities are requested to change the land use authorized for a particular piece of property." Id.
103 Idaho at 629, 651 P.2d at 563.
Zoning decisions, including comprehensive plan changes, impact surrounding properties.
The use and development of a property can adversely impact neighboring properties. This is the
reason for land use and zoning ordinances in the frst place.
It is also the reason that Idaho Code

5 67-6521 requires notice be given to neighboring

profierties and treats those neighboring properties as "affected parties." Zoning changes, and
comprehensive planning changes in particular, are just that - planning. Therefore their impacts
always have a degree of prospectiveness. However, the prospective nature of planning does not
mean that impacts to neighboring properties are all mere possibilities. Rather, planning and
zoning is established because it is known that adverse impacts by certain uses of neighboring
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properties is probable and will cause actual harm. Planning does not require that smoke, odors,
noise, or other harms from an industrial plant actually occur on neighboring residential properties
to make a determination that industrial development would cause actual harm to the value of the
residential property. Nor does planning and zoning require that a property owner must actually
wait until a strip mall is built next to its grape fields before the property owner can comment and
present concerns about the hams that will be caused. Due process requires that such interested
and affected property owners be given opportunity to comment, provide input, be aware that
such changes are proposed, and be able hold elected officials accountable for their decisions on
such matters. Failing to follow these notice and hearing requirements not only violates statutory
procedure, it violates and causes actual harm to the due process rights of affected property
owners. The Board's failure to follow statutory requirements violates the fundamental rights of
neighboring property owners.
The Vickers, other neighboring properties, and the public in general were never given
notice of any proposed changes to the 2010 Comp. Plan. They were not given an opportunity to
participate in a public bearing and comment on changing the 2010 Comp. Plan. The Board, in
amending the 2010 Comp. Plan violated statutory procedures and violated fundamental due
process rights of the public and especially affected persons, including the ~ i c l c e r s . ~
Therefore the Vickers hereby request this Court reverse the Board's sua sponte
amendment of the 2010 Comp. Plan.

8

Additionally, irrespective of the lack of the required P&Z consideration, at a minimum the Board's sua sponte
amendment to the 2020 Comp. Plan constitutes a material change to the proposal being considered. As such, under
Idaho Code $ 65-6509, such a material change required an additional notice and hearing by the Board itself to give
affected parties an opportunity to comment on an amendment to the 2010 Comp. Plan.

APPELLANTS' OPENING BRIEF - 18

4.

The District Court erred by affirming the Board's violation of procedural
due process requirements in amending the 2010 Comp. Plan without notice
or hearing.

I

On judicial review, the Vickers brought to the attention of the District Court the failure of
1

I

the Board to follow statutory notice and hearing requirements before amending the 2010 Comp.
Plan. Ex. Petitioner's Opening BrieJ pp. 6-9, Petitioneri; Reply Brief; pp. 2-5. The District
Court found the issue to be a "red herring" and "irrelevant." R., p. 69. The District Court further
argued that "Savala never applied for an amendment to the 2010 comprehensive plan map." Id.

I

If the 2010 Comp. Plan was irrelevant to the Savala applications, what were the grounds
for the Board to amend the 2010 Comp. Plan as part of the Savala deliberations without notice or

1

hearing? The Board must have considered the amendment to the 2010 Comp. Plan necessary to
support approval of the conditional rezone. The Board amended the 2010 Comp. Plan by
"Judicial Notice." Ex. CCR, p. 92. There is no statute, ordinance, or case that gives a zoning
board the authority to make such changes by judicial notice. As the Vickers presented to the

I

District Court, comprehensive plan changes must comply with the statutory requirements of
Idaho Code $ 67-6509. There is no "judicial notice" exception within Idaho Code

5

67-6509.

I

There is no de minimis exception that allows a zoning authority to make its own determination
that the change is small enough that it need not comply with statutory requirement and due
process procedures. The Board simply tries to assume some such authority of its own accord.
I
I

The District Court minimizes the importance of statutory procedure. The District Court
writes: "This court cannot find in any way how Petitioners' rights are prejudiced or injured by
the Commissioners designating the subject property as 'Impact Areas & Urban Growth' on the
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2010 comprehensive plan map." R., p. 69. Without any kind of notice or public hearing on an
amendment to the 2010 Comp. Plan, the Vickers (and any other interested or affected parties)
i

were never given an opportunity to make such a showing of prejudice and/or injury. The
purpose of the statutory procedure is to allow affected parties, including the Vickers in this case,
to present to P&Z and to the Board how such a change of the subject property to "Impact Areas
& Urban Growth" would harm their property interests. Even those who did get notice and

i

participated in public hearing on adopting the original 2010 Comp. Plan were never given an
opportunity to comment on this change of this Subject Property to this classification. Nobody

i

except the Board members was made aware of, given a chance to consider, or allowed
opportunity to comment on the Subject Property being designated as "Iinpact Areas & Urban
Growth" on the 2010 Comp. Plan.
The District Court exacerbates its error by excusing the unlawful actions of the Board as

i
I

something the Board would have done anyway. All the District Courl claims it could do is
remand this issue back to the Board with directions to follow the required statutory procedure.
Then, the Court continues, "the P&Z Commission would (or would not) make the
recommendation, and the Commissioners would, in. all likelihood, do what they have already
gratuitously done." R., p. 69 (emphasis added). There is no precedent giving the District Court
authority to ignore violations of statutory procedures simply because it thinks on remand the

I

I

!

Board might come to the same outcome.
Although the District Court dismisses the harms to affected property owners as too
speculative, the court below now opens up its crystal ball to predict that requiring the following

i
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of Idaho Code $ 67-6509's statutory procedures is useless because the Board will do the same
thing in the end. First, Petitioners must express a strong concern with such an "ends justifies the
means'' analysis by the District Court. Under such a precedent, any time a governing body fails
to comply with statutory and due process requirements, such as notice and public hearing, a
judge could simply dismiss the violations of fundamental rights by predicting that the ultimate
outcome will be the same.
Second, Petitioners contend that the District Court's "in all likelihood" analysis is still not
of sufficient probability so as to excuse failure to follow statutory requirements. The District
Court itself recognizes its own uncertainty as to whether the P&Z commission "would (or would
not) make the recommendation." R. at p. 69. If the District Court is uncertain on that, how then
can it predict that the Board, especially after an opportunity for receiving the required P&Z
recommendation as well as comment by affected parties, may not decide not to amend the 2010
Comp. Plan?
Finally, even if the District Court's prediction were accurate and the Board does
ultimately still amend the 2010 Comp. Plan, the following of the statutory requirements at least
gives affected parties their due process right to be heard, and in turn lets such parties hold the
Board members accountable for their decision in response to such concerns. Notice and hearing
requirements not only provide a chance for affected parties to air their issues and concerns, but
also provide for transparency in local government, especially when acting in a quasi-judicial
capacity. Cooper v. Bd. of County Comm'rs of Ada County, 101 Idaho 407, 410-11, 614 P.2d
947, 951 (1980). Local decision-makers, such as the Commissioners in the case at hand, must
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make their decisions in response to public input and in turn be held politically accountable for
how they respond. This is especially true in particularized land use decisions where the rights of
both proponents and opponents must be protected. Id. Allowing the Board to ignore and bypass
statutory requirements allows them to make public decisions outside of the scope of public view.
Failure to follow these required statutory procedures prejudices the fundamental due process
rights of the Vickers and other affected parties.
Petitioners can only assume that the District Court was swayed by the arguments of the
Respondents that the 2010 Comp. Plan amendment was merely a minor logistical matter. This
perpetuates the assumption that the 2010 Comp. Plan amendment was merely to make the map
reflect the amendment to the repealed 1995 Comp. Plan. First, as presented above, there is no
legal authority for the Board to amend a repealed act. So the 1995 Comp. Plan amendment is a
legal nullity that could not be recognized anyway. Second, the statutory requirements of Idaho
Code 3 67-6509 do not make exceptions for alleged logistical changes. Any amendments, no
matter how minor they may seem, are required to go through the statutory process in order to
protect procedural due process rights to be given notice and a chance to be heard at public
hearings.
A primary duty of the District Court in a judicial review of a zoning decision is to ensure
that the zoning authority has complied with statutory requirements. Idaho Code

5 67-5279(a).

Violations of statutory provisions and unlawful procedue are two of the grounds for the court to
overturn a Board's zoning decision. Payette River Pvoperty Owners Ass 'n, 132 Idaho at 554,976
P.2d at 480 (restating Idaho Code
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5 67-5279).

Failing to provide notice or allow for public

hearing further prejudices the substantive rights of affected parties by undercutting their due
process rights.
The District Court minimized the importance of statutory procedure and failed to uphold
its duty. The District Court, even on a matter it deemed minor, should have remanded the
Board's decision with instructions to follow the required statutory procedure. If the change is
indeed such a minor logistical matter, then compliance with the required statutory procedures
should not be difficult.
The Vickers hereby request that this Court reverse the Board's sua sponte amendment of
the 2010 Comp. Plan. Alternatively, the Vickers request that this Court reverse and remand the
District Court's decision with instructions for the District Court to remand to the Board and order
compliance with the required statutory procedures as related to the 2010 Comp. Plan
amendment.
5.

The Board committed unlawful spot-zoning by singling out the Subject
Property for a use inconsistent with the rest of the zoning district.

In approving the conditional rezone, the Board singled out the Savala property for
commercial use in the midst of an agricultural zoning district. This special treatment was
permitted merely for the private gain of the particular property owner,
Unlawful type two spot zoning occurs when a parcel of land is singled out "for a use
inconsistent with the permitted use in the rest of the zoning district for the benefit of an
individual property owner." Evans v. Teton County, 139 Idaho 71, 76-77, 73 P.3d 84, 89-90
(2003) (citing Dawson Enterprises, Inc. v. Blaine County, 98 Idaho 506, 514, 567 P.2d 1257,
1265 (1977)). A common issue that arises with spot zoning is that the spot-zoned property owner

-
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gets additional benefits on his property at the expense of adverse effects for neighboring
properties. Balser v. Kootenai County Board of Comm'rs, 110 Idaho 37, 42, 714 P.2d 6, 11
(1986). In Price v. Payette County Board of Comm 'rs, this Court stated:
If the Board permits a use of a single parcel that is inconsistent
with the use permitted in the rest of the zoning district, such use is
not in accordance with the Comp. Plan, and the permitted variance
is merely for private gain, then the variance is invalid.
131 Idaho 426, 432, 958 P.2d 583, 589 (1998) (citing Dawson Enter., Inc. v. Blain County, 98
Idaho at 515, 567 P.2d at 1266).
The Savala parcel is within a large area of Canyon County that is zoned agricultural. On
both the 1995 Comp. Plan (before its repeal) and on the 2010 Comp. Plan (before amendment by
the Board's "Judicial Notice") this area is designated and planned for as agricultural. The only
nearby property approaching commercial use is a nearby post office, which is also zoned
agricultural. CCR, p. 15. The Board's approval of a conditional rezone gives special treatment
to create a commercial zone for a strip mall in an agricultural area.
Savala is seeking a spot zone of the Subject Property in order to improve his private
financial gain. In Todd Lakey's testimony to the Board, he argued that the Subject Property is
not conducive to agriculture. Ex. Tv., Oct. 23, 2005, p. 37. However, Charles Robinson, an
agronomist and crop advisor, later testified that certain crops can be planted on the Subject
Property. Id., pp. 78-79. Thus, Mr. Lakey and Mr. Robinson are merely arguing that the Subject
Property would be more profitable to Savala as a commercial strip mall and should be rezoned in
order to improve Savala's private gain. Accordingly, as is typical with spot zoning, Savala
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unlawfully gains value on his property at the expense of neighboring properties whose values
diminish.
The Vickers are an example of such neighbors whose property will suffer the adverse
I

impacts of the spot zone. The Vickers live on and run vineyards on three parcels of property
located directly south of the Subject Property. Ex. Tr. May 19, 2005 p. 49. As Cheryl Vickers
testified the act of suddenly creating a commercial zone for a strip mall in the midst of an
agricultural area will intrude upon the Vicker's current use of their property and will impair the
Vickers' ability to continue to build their vineyard business. Ex. Tv. Oct. 25, 2005 p. 61. Doug
Houston, another nearby property owner and affected person, testified "This will have a negative
impact on the property values and the neighboring properties and it essentially spoils the
character of the rural agricultural area that we prize so much out here." Ex. Tr. May 19, 2005, p.
57, L. 7-1 1.
Nancy Taylor, a land use planner and another nearby property owner and affected person,
testified that further threats to the value of this agricultural area are created by allowing such spot
zoning of a commercial area in their midst. The spot zone would not only create a commercial
parcel in the midst of productive agricultural ground, but would also create a precedent allowing
for an influx of similar commercial development that would further threaten prime agricultural
properties. Ex. Tr. Oct. 25, 2005, p. 206-08,223.
Much of the argument on the issue of spot zoning has focused on the existence of "red
dots" on the 1995 Comp. Plan Map, particularly one red dot located across the highway from the
Subject Property. The Board made a clearly erroneous determination and acted arbitrarily and
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capriciously by stretching the meaning of these red dots to support the unlawful spot zoning.
The purpose of the red dots on the 1995 Comp. Plan map was to "signify a Rural Center or
Neighborhood Commercial area." CCR, p. 197, Resp. Exhibit #7, Letter dated 6/30/05,from

Donna West, Director of Canyon County Development Sewices Department to Dr. Savala. In an
attachment to the letter, the Assistant Director of Canyon County Development Services k t h e r
clarified that the red dot across the highway from the Subject Property represented the Huston
area Post Office that was already in place when the 1995 Comp. Plan map was created. Id.
The red dots designate particular and isolated commercial uses of certain properties at the
time the 1995 Comp. Plan map was made. They do not by themselves create commercial zones.
Id. The Board itself noted that the post office was likely just a long-standing nonconforming use

and was zoned agricultural. Ex. Tr., Oct. 25, 2005 p. 21.
The recognition of the pre-Plan existence of a post office does not justify the nearby
creation of a commercial mall in the midst of agricultural properties. The Board's finding that
this red dot now is actually a planning mechanism that this particular parcel should be turned into
a commercial mall is arbitrary, capricious, and clearly erroneous. Such an erroneous finding is
further evidence of the Board's special treatment of the Subject Property at the expense of
neighboring properties. This is further evidence of unlawful type two spot zoning.
The Vickers hereby request that this Court reverse as unlawful type two spot zoning the
Board's order allowing for a conditional rezone of the Subject Property to suddenly allow for a
commercial mall in the midst of an agricultural area.
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6.

The proposed use is not harmonious with the 1995 Comp. Plan, will be
injurious to other property in the immediate vicinity, and will change the
essential character of the area.

Canyon County Ordinance 07-06-05 sets out the criteria for a zoning amendment. The
first two criteria are:
A.

Whether the zoning amendment is harmonious with and in
accordance with the applicable comprehensive plan.

B.

Whether the proposed use will be injurious to other
property in the immediate vicinity andlor will negatively
change the essential character of the area.

Although deference is given to the determinations of the Board on these criteria, the Court
should substitute its judgment for that of the Board when the findings are clearly erroneous.
Idaho Code § 67-5215(g)(5). Additionally the Court should overturn the determinations of the
Board when they are "arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion." Idaho Code § 67-5215(g)(6).
6.1.

The rezone of the Savala property is not harmonious with the
applicable 1995 Comp. Plan.

The Board's finding that the conditional rezone was harmonious with the 1995 Comp
Plan is an arbitrary abuse of discretion. First, the actions of the Board itself show that the Savala
proposal was not in accordance with the applicable 1995 Comp. Plan as it then existed.
Otherwise there was no reason for the Board to pursue a determination that amendments to the
1995 Comp. Plan and sua sponte to the 2010 Comp. Plan were necessary. However, the Board
must have felt the amendments were necessary to make the conditional rezone harmonious with
the 1995 Comp. Plan, otherwise there was no need to go through an unlawful and unauthorized
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process of resurrecting and then amending an act that had been repealed. The Board had no
discretion or authority to amend a repealed act. The Board's attempt to amend the 1995 Comp.
Plan results in a legal nullity. Thus, there were no grounds for the Board to find the Savala
rezone harmonious with the applicable 1995 Comp. Plan. The only 1995 Comp. Plan that could
apply was the one that was repealed, and it designated the planning for this area as agricultural.
The Board was also clearly erroneous and abused its discretion by stretching the meaning
of the red dots on the 1995 Comp. Plan Map. As the Board recognized, the Board's own staff,
Ryan Cutlers of the Development Services Department (DSD), in the first hearing testified that
the red dot across the highway and nearly a half-mile away fiom the Savala property designated
and was related to the Huston post office. CCR, p. 16. This fact was hrther evidenced by Mr.
Gigray's testimony that the red dot's purpose likely corresponded to "conditions that existed at
the time that the map was prepared and that that was the location of a post office." Ex. Tr., May
19, 2005 at 45. The Assistant Director of Canyon County DSD also stated that he had visited the

area and that the red dot signified the Huston post office." CCR, p. 197, Resp. Exhibit #7,
Attachment, p. 1. The fact is that the red dot near the Savala property on the 1995 Comp. Plan

designated an already existing post office.
The Board ignored the facts. Instead the Board abused its discretion to make the plan
conform to the proposal rather than the proposal to the plan. The Board followed the suggestion
of Savala's legal counsel that this red dot now be interpreted as a planning designation for the
entire area instead of recognition of a pre-existing use. A red dot signifying an existing post
office at the time of the 1995 Comp. Plan Map suddenly became a planning designation
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supporting the rezone and development of the Savala property which was nearly a half-mile
away and across a highway. The Board's determination is clearly erroneous and is an abuse of
discretion.
6.2.

The Savala property rezone creates a commercial strip mall in the
midst of agricultural land, thereby injuring neighboring properties
and changing the essential character of the area.

Savala's proposal would create a commercial strip mall, including doctor's offices, a
restaurant, a gas station, and a convenience store in the middle of an agricultural area. The 1995
Comp. Plan defines the area as agricultural. The 2010 Comp. Plan, prior to its unlawful
amendment by judicial notice, defines the area as agricultural.
The Board received numerous comments on how rezoning the Savala property to
commercial, in the midst of agricultural land, would injure neighboring properties. As the Board
recognized in its FCOs, the Vickers testified as to the adverse impact on their ability to manage
their vineyard and market the products of their vineyard. CCR, pp. 66-67. The Savala proposal
would negatively impact the ability of neighboring agricultural properties to manage their crops
through aerial spraying. Id., p. 71. Numerous people, including the Vickers, commented on how
the proposal would increase traffic in the area and lead to additional safety concerns on the
highway, negatively impacting all neighboring properties. Id., p. 101.
The Board also clearly erred by ignoring that putting a commercial mall in the midst of
agricultural properties changes the essential character of the area. Seven hundred (700) people,
including persons owning approximately ninety-four (94) homes within a one mile radius of the
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Subject Property, signed a petition in opposition because it would change the rural and
agricultural character of the area. CCR, p. 94.
The Board outweighed this evidence of injury to neighboring properties and changes to
the character of the area by determining that the proposal created convenience. The Board
allowed for the Savala rezone to create a large commercial mall in a rural area that is
unincorporated and outside of any city's area of impact. The Board approved the conditional
rezone despite the 1995 Comp. Plan policy that development activity should be encouraged only
in incorporated cities andlor "Areas of City Impact." CCR, p. 80, (1995 Comp. Plan Population
Policy No. 3). The Board approved the conditional rezone despite policies to protect agricultural
land, particularly land with "best suited" or "moderately suited" soil such as the Subject
Property. CCR, p. 8 1, (1995 Conp. Plan Agricultuval Lands Policy No. 1). The Board approved
this despite a policy to "minimize encroachment of inappropriate or conflicting land uses into
these [agricultural] areas." CCR, p. 83, (Development Policy for Best Suited, Modevately Suited,
& Least Suited Agricultural Land Use Areas).

The Board approved this commercial mall on a claim of convenience, despite evidence
that those living in the immediate area did not want or need this and despite the County's own
policies that encourage such develop~nentonly in incorporated cities or city's areas of impact.
Convenience is relative. Those choosing to live in an agricultural area make the tradwff of
longer drives for certain services in exchange for a more rural lifestyle. A standard of
convenience will make any area with people living in it, despite a rural character and rural
lifestyle, a candidate for a strip mall or shopping center at any random location.

-
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6.3.

The Savala rezone violates the purposes of the Local Land Use
Planning Act to protect and preserve agricultural land against
overdevelopment and incompatible uses.

Idaho Code (j 67-6502 provides the purposes of the Local Land Use Planning Act,
including:
(e)

(0
(g)

To encourage the protection of prime agricultural, forestry,
and mining lands for production of food, fiber, and
minerals.
To encourage urban and urban-type development within
incorporated cities
To avoid undue concentration of population and
overcrowding of land.

The Idaho Right to Farm Act, Idaho Code (j 22-4501 et seq., also expresses the State's concern
with urbanization in areas of farmland. The protections of that Act show that the legislature
clearly recognizes that urbanization can destroy and force premature removal of agricultural
lands.
These protections for agricultural land speak directly to the- fears expressed in the
testimony of the Vickers and others. See Ex., Tr., May 19,2005, pp. 39-57. As stated by Doug
Houston, the properties in this area "have some of the best vineyards and orchards in the State of
Idaho and it's something that we need to be proud of and we need to preserve." Ex. Tr., May 19,
2005, p. 57. The Board's erroneous approval of the Savala rezone is just the type of dangerous

precedent that threatens agricultural land in this unique area. The Local Land Use Planning Act
is meant to protect against such actions as the Savala condtional rezone.
Private property rights are valued in Idaho. However, the protection of private property
rights is not limited to an individual property seeking a land use change. The private property
rights of neighboring properties must be considered as well. The rezone of the Savala property
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takes a parcel of agricultural land with moderate to best suited soil and turns it into a commercial
mall with offices, a restaurant, a gas station, a convenience store, and the large parking lot
necessary to support the endeavor. Dr. Savala may see some economic benefits from the change.
But he does so at the expense of the private property rights of neighboring landowners and at the
expense of the unique and essential rural character of the area.
7.

Because the Board acted without lawful authority the Vickers should be
awarded reasonable attorney's fees and costs pursuant to Idaho Code 5 12117(1).

The Board acted without reasonable basis in fact or law when it approved the Savala
conditional rezone and development agreement, and to support that rezone amended the repealed
1995 Comp. Plan and amended sua sponte the 2010 Comp. Plan without notice or hearing.
Idaho Code 5 12-117(1) provides that:
Unless otherwise provided by statute, in any administrative or civil
judicial proceeding involving as adverse parties a state agency, a
city, a county or other taxing district and a person, the court shall
award the prevailing party reasonable attorney's fees, witness fees
and reasonable expenses, if the court finds that the party against
whom the judgment is rendered acted without a reasonable basis in
fact or law.
In Reardon v. Magic Valley Sand and Gravel, Znc., 140 Idaho 115, 90 P.3d 340 (2004), this
Court awarded attorney's fees to Magic Valley pursuant to Idaho Code

9

12-1 17 because the

county violated the state constitution and the Local Land Use Planning Act by enacting the
ordinance subject to the appeal, by Magic Valley. Further, in Fischer v. City of Ketchum, 141
Idaho 349, 109 P.3d 1091 (2005), this Court awarded attorney fees against the city for ignoring a
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provision of its avalanche zone district ordinance requiring certification by a licensed engineer
prior to granting a conditional use permit.
In the present case, the Board amended the repealed 1995 Comp. Plan, amended the 2010
Comp. Plan Map without notice or hearing, and conditionally rezoned the Subject Property in
violation of statutory provisions in the Land Use Planning Act. As detailed above, the Board
acted without any legal authority or statutory basis in amending the repealed 1995 Comp. Plan.
Further, as detailed above, the Board violated Idaho Code

5

67-6509(b) of the Land Use

Planning Act by amending the 2010 Comprehensive Plan Map without notice and hearing and
without an opportunity for initial deliberation by P&Z.
The Board further violated Idaho law by approving spot zoning of Savala's property. As
set rorth above, "If the Board pennits a use of a single parcel that is inconsistent with the use
permitted in the rest of the zoning district, such use is not in accordance with the Comprehensive
Plan, and the permitted variance is merely for private gain, then the variance is invalid." 131
Idaho 426,432,958 P.2d 583, 589 (Idaho 1998) (citing Dawson Enter., Znc. v. Blaine County, 98
Idaho 506, 515, 567 P.2d 1257, 1266 (1977)). By approving development of Savala's single
parcel of land for a commercial strip mall that is inconsistent with the agricultural use pennitted
in the rest of the zoning district, the Board ignored Idaho law prohibiting such spot zoning.
The Board acted without reasonable basis in fact or law by taking such actions to approve
commercial development of Savala's agricultural property. The Vickers are therefore entitled to
reasorlaole attorney fees and costs incurred in this action.
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CONCLUSION

An applicant has a vested right to be governed under existing law at the time of the
application, but that does not extend to a right to amend the repealed law. The Board cannot
amend the repealed 1995 Comp. Plan in order to facilitate a conditional rezone application.
The Board also does not have jurisdiction to malce a spontaneous amendment of the 2010
Comp. Plan without prior notice or without public hearing in order to facilitate a conditional
rezone application. To do so violates the procedural due process rights of the Vickers and other
affected parties. The Board does not have authority to make an amendment of the 2010 Comp.
Plan of its own accord without receiving recommendation from the Planning and Zoning
Commission, as required by Idaho law.
The Board ignored facts and was clearly erroneous in approving a conditional rezone for
the Savala property. The conditional rezone was not harmonious with the 1995 Comp. Plan as it
applied.
Additionally, the Board's conditional rezone allows the Savala property a use
inconsistent with the agricultural use permitted in the rest of this zoning district.

The

commercial strip mall use is not in accordance with the 1995 Comp. Plan as it existed. Finally,
the conditional rezone is merely for Savala's private benefit at the expense of the Vickers and
other affected parties. As such, the conditional rezone constitutes unlawful type two spot zoning.
For all the reasons presented above, the Vickers request that this Court hold the Board to
established standards and required statutory procedures and reverse the erroneous decisions of
both the District Court and Board.
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DATED this 18" day of June, 2008.
WHITE PETERSON, P.A.
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EXHIBIT A
TIMELINE OF RELEVANT EVENTS
April 2005

Savala applications submitted to Canyon County Planning & Zoning.

May 19,2005

P&Z Public Hearing on Savala applications.

June 2,2005

P&Z Findings, Conclusions, and Recommendation denies all Savala
applications.

September 30,2005

Notice of Board Public Hearing #1 sent to neighboring property
owners.

October 6,2005

Notice of Board Public Hearing #1 posted on Subject Property.

October 9 & 10,2005

Notice of Board Public Hearing #I published in Idaho Press Tribune.

October 20, 2005

In an independent and separate action, the Board adopts Resolution
No. 05-229 repealing the 1995 Comp. Plan and adopting the 2010
Comp. Plan.

October 25,2005

Board Public Hearing #I, continued.

October 27.2005

Continuance of Board Public Hearing #l. Board decides not to follow
recommendation of P&Z denying amendment of 1995 Comp. Plan.

March 14,2006

Board Public Hearing #2, continued.

March 3 1,2006

Continuance of Board Public Hearing #2. Board decides not to follow
recommendation of P&Z denying conditional rezone.

March 3 1,2006

Board Public Hearing #3. Board approves amendment of repealed
1995 Comp. Plan, conditional rezone, and associated development
agreement.

May 4,2006

Board Findings, Conclusions, and Orders. Board amends 2010 Comp.
Plan by sua sponte assertion of judicial notice.

June 1,2006

Petition for Judicial Review.

October 11,2007

District Court Memorandum Decision on Judicial Review.

November 28,2007

Vickers timely file appeal to this Court.
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